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DETAILED ACTION 

Claims 1-5,7-13, 16-26 and 28-35 are under consideration. 
Claims 6, 14, 15 and 27 have been canceled. 

Rejections/Objections Withdrawn 
1. Claims 10-12,15-17,20, 22 rejected under 35 U.S.C. 102(b) as being anticipated by 
Blondin et al (US Pat. 4,808,5 17), in light of the amendments of independent claims 10 and 20 to 
recite E.coli cytoplasmic membranes which are not disclosed in Blondin et al. 

Rejections Maintained 

1. Claims 1-5,7-13, 16-26 rejected under 35 U.S.C. 103(a) as being unpatentable over 
Merad et al (1992, English Translation) in view of Adler (US Pat. 4,476,224) for reasons of 
record in paper number 6, # 1 1 and responses to remarks set forth below. 

2. Claims 28-35 rejected under 35 U.S.C. 103(a) as being unpatentable over Merad et al 
(1992) in view of Adler (US Pat. 4,476,224) for reasons of record in paper number 6,#12, and 
responses to remarks set forth below. 

3. Claims 1-5,7-13, 16-26 and 28-35 rejected under 35 U.S.C. 103(a) as being unpatentable 
over Merad (1992, English translation) in view of Copeland et al (US Pat. 5,830,746) , is 
maintained for reasons of record and responses set forth below. 

4. Claims 1-5,7-13, 16-26 and 28-35 rejected under 35 U.S.C. 103(a) as being unpatentable 
over Merad (1992, English translation) in view of Fung et al (US Pat. 5,405,773), , is maintained 
for reasons of record and responses set forth below. 
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Response to Arguments 

5. Applicant's arguments filed August 5, 2005 have been fully considered but they are not 
persuasive. 

6. Applicant asserts that the instantly claimed invention is not disclosed and/or remotely 
discussed in any of the references cited, there is no motivation to combine the references, "all of 
the independent claims recite that the oxygen scavenging membrane fragment is derived from 
the respiratory system of an organism normally sensitive to azide" and the oxygen scavenging 
enzymes or membrane fragments that comprise the oxygen scavenging enzymes if combined 
with azide would be expected to not form an anaerobic environment because the "azide would 
kill the membrane fragments" . 

1 . In response to Applicant's assertion that compositions of azide and the oxygen 
scavenging enzymes or membrane fragments that comprise the oxygen scavenging enzymes is 
contrary to accepted wisdom in the art because the "azide would kill the membrane fragments", 
it is the position of the examiner that: 

• various Patents (previously made of record) were cited to show compositions of a 
glucose or alcohol oxidase together with azide (5081015; 4414334; 4894339; 
4810633; 4485016; 4254220; 3721607; 4430427) and that alcohol oxidase and 
glucose oxidase are the enzymes present in the membrane fragments (see us PG-Pub 

paragraph [0029] and US Pat. 4,476,224 Adler et al, which define the membrane fragments to comprise glucose 

oxidase and alcohol oxidase enzymes), and the enzymes were found to still be functional 
enzymes in presence of the azide. 

• US Patent 4414334 teaches that with 0.02 weight percent sodium azide in an enzyme 
composition of alcohol oxidase and catalase, the high level of enzyme activity could 
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be maintained within a designated range of pH and temperature (see Detailed 
Description, paragraphs 18 and 21). 

• Tabakhovskii et al (1989, English abstract page 540) teaches that E.coli membranes 
evidenced ultrastructural changes during plasmolysis, and the dynamic rearrangement 
of the membrane proceeded and was not inhibited by the presence of azide (see last 
sentence). The membranes were still functional in the presence of azide or 
methiolate. 

• Additionally, anaerobic bacteria ATPase activity has been shown to be only partially 
inhibited by 15 microMolar azide and thus viability maintained (Milgrom et al, 1988). 

• Merad et al added 0. 1% azide to anaerobic bacteria culture media and found the 
membranes of the anaerobes to be no killed but provided growth conditions that 
selected permitted the growth of strict anaerobes over that of facultative anaerobes 
(see reference page 167 and English translation page 7, section IV first paragraph). 

• Hope et al (1991, abstract only) teach that an anaerobe in the presence of cyanide and ' 
a sugar produce ammonia under anaerobic conditions and thus are still viable and 
growing under these conditions; the membranes of the microorganism are not killed. 

• Tillonen et al teach that azide also inhibits the enzyme catalase which is present in 
aerobic and facultative anaerobic bacteria but is not present in strict anaerobes, and 
would therefore function to selectively inhibit catalase containing bacteria in their 
growth process. 

• Sjogren et al teach that azide is only moderately inhibitory of E.coli, about 15% 
(abstact). 

Based upon the evidence provided in the prior art that azide can be added to a composition of 
oxygen scavenging membrane enzymes and still permit enzymatic activity, as well as azide not 
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effecting strict anaerobic bacterial catalase enzymatic activity because they do not generally 
produce catalase, but would effectively inhibit catalase of aerobes and facultative anaerobes, the 
addition of azide to culture medium is not completely contrary to accepted wisdom in the art. 

Clearly Merad selects against facultative microbes with azide to promote the growth of 
anaerobic bacteria and Adler who produces an anaerobic growth environment by removing 
oxygen to promote the growth of anaerobic bacteria are combinable. In light of the fact that 
E.coli membrane oxygen scavenging enzymes are able to still enzymatically function in the 
presence of azide and are not killed by its presence, Merad in view of Adler obviate the instantly 
claimed invention as now claimed. 

2. In response to applicant's argument that there is no suggestion to combine the references, 
the examiner recognizes that obviousness can only be established by combining or modifying the 
teachings of the prior art to produce the claimed invention where there is some teaching, 
suggestion, or motivation to do so found either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 
USPQ2d 1596 (Fed. Cir. 1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). 
In this case, the prior art teaches compositions of alcohol oxidase and/or glucose oxidase with 
azide which still permitted enzymatic activity, and the applied reference the combination being 
Merad in view of Adler is not improper hindsight reasoning in light of the fact that both 
references sought to isolate anaerobic bacteria from a mixed culture that included both anaerobes 
and facultative anaerobes, and Merad found that through the addition of azide to the culture 
medium anaerobic bacteria would preferentially grow and Adler et al teach the utilization of 
bacterial or eukaryotic membranes that contain glucose oxidase or alcohol oxidase enzymes that 
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assisted in the creation of an anaerobic growth environment to preferentially grow anaerobic 
bacteria, therefore the combination of Merad in view of Adler is not contrary to teaching in the 
prior art. 

3. In response to applicant's argument that the examiner's conclusion of obviousness is 
based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. But so 
long as it takes into account only knowledge which was within the level of ordinary skill at the 
time the claimed invention was made, and does not include knowledge gleaned only from the 
applicant's disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 
170 USPQ 209 (CCPA 1971). 

There is a reasonable expectation of success because both reference teach successful 
. methods of isolating anaerobic bacteria with growth media that provides a growth advantage to 
anaerobic strains and species over facultative anaerobes, and the general state of the art was that 
glucose oxidase or alcohol oxidase could evidence enzymatic activity in the presence of azide or 
cyanide (catalase inhibitor and strict anaerobes lack catalase, see Tillonen et al (1998)). 

In the absence of unexpected results, Merad in view of Adler still obviates the instantly 
claimed invention. It is prima facie obvious to combine two compositions each of which is 
taught by the prior art to be useful for the same purpose in order to form a third composition that 
is to be used for the very same purpose: idea of combining flows logically from their having 
been individually taught in the prior art" In re Kerkhoven (205 USPQ 1069, CCPA 1980. 
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4. Applicant asserts that growth media of Merad and Adler et al lacked a hydrogen donating 
substance. 

5. It is the position of the examiner that while the exact words "hydrogen donating 
substance" is not used, the definition of this phrase in Applicant Specification includes 

" (i.e., an organic substrate) may be necessary in order for the membrane fragments to perform 
their oxygen removing functions. Suitable hydrogen donors are lactic acid, succinic acid, alpha- 
glycerol phosphate, formic acid, malic acid, and where available, their corresponding salts." 

Based upon Applicant's definition of "hydrogen donating substance" to include organic 
substrates, and the media of Merad et al being Trypiticase broth or Columbia agar in light of 
evidence provided by King (US Pat. 5,498,528, col. 5-6), the media bases of Merad et al 
contained glucose or corn starch which are organic substrates. 

Additionally Adler specifically teaches the addition of a hydrogen donor (see abstract, 
claims) and exemplifies the addition of sodium lactate (see Example 3, Adler, col. 4, line 65.) 
The assertion that the growth media of Merad et al and Adler lacked a hydrogen donating 
substrate mischaracterizes both references. 

7. (35 U.S.C. 103(a) Rejection Maintained) The rejection of claims 1-35 under 35 
U.S.C. 103(a) as being unpatentable over Merad (1992, English translation) in view of Copeland 
et al (US Pat. 5,830,746) is traversed on the same grounds set forth above for Merad in view of 
Adler. 

8. The examiner's responses are incorporated herein by reference as set forth above for 
Merad in view of Adler. It is prima facie obvious to combine two compositions each of which is 
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taught by the prior art to be useful for the same purpose in order to form a third composition that 
is to be used for the very same purpose: idea of combining flows logically from their having 
been individually taught in the prior art" In re Kerkhoven (205 USPQ 1069, CCPA 1980. 

9. (35 U.S.C. 103(a) Rejection Maintained) The rejection of claims 1-5,7-13, 16-26 and 28- 
35 under 35 U.S.C. 103(a) as being unpatentable over Merad (1992, English translation) in view 
of Fung et al (US Pat. 5,405,773) is traversed on the same grounds set forth above for Merad in 
view of Adler. 

10. The examiner's responses are incorporated herein by reference as set forth above for 
Merad in view of Adler. It is prima facie obvious to combine two compositions each of which is 
taught by the prior art to be useful for the same purpose in order to form a third composition that 
is to be used for the very same purpose: idea of combining flows logically from their having 
been individually taught in the prior art" In re Kerkhoven (205 USPQ 1 069, CCPA 1 980. 

Conclusion 

11. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
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however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ginny Portner whose telephone number is (571) 272-0862. The 
examiner can normally be reached on M-F, alternate Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lynette Smith can be reached on (571) 272-0864. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Vgp 

October 25, 2005 



LYNETTE R.F. SMITH 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 1600 



